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FROM REYNOLDs v. SIMS TO CITY OF MOBILE Vv. BOLDEN: 
HAVE THE WHITE SUBURBS COMMANDEERED THE FIFTEENTH 
AMENDMENT? 


By James U. Blacksher and Larry T. Menefee 


In 1964, the United States Supreme Court held that the fourteenth amend- 
ment requires state legislatures to apportion themselves by population. The 
new constitutional rule of one person, one vote set forth in Reynolds v. Sims 
was derived largely from decisions prohibiting racial discrimination in vot- 
ing under the fifteenth amendment. In decisions following Reynolds, the 
Court recognized that the one-person, one-vote standard could be satisfied 
by creation of multimember districts or at-large voting plans that would be 
likely to disadvantage racial minorities. This Article traces the development 
of the problem of minority vote dilution and the Court’s attempts to articu- 
late standards governing such cases. Particular attention is given to City of 
Mobile v. Bolden, where a plurality opinion held that black voters must 
prove an at-large voting plan was motivated by invidious purpose, and Rog- 
ers v. Lodge, in which a majority of the Court approved the Bo/den plural- 
ity’s intent requirement. The Article concludes that the Court’s enunciation 
of a higher standard of proof in cases involving racial vote dilution than that 
required to challenge population malapportionment has created an intolera- 
ble inversion of historical and constitutional priorities. In addition, the Arti- 
cle concludes that none of the standards proposed by various members of the 
Court would provide the necessary judicial manageability, and proposes a 
manageable standard of proof that reconciles the implied constitutional right 
of majority rule with the explicit constitutional demand for the protection of 
racial groups. 


WEALTH TRANSFERS AS THE ORIGINAL AND PRIMARY CON- 
CERN OF ANTITRUST: THE EFFICIENCY INTERPRETATION CHAL- 
LENGED 


By Robert H. Lande 


This Article challenges the prevalent view that Congress enacted the Sher- 
man, Clayton, and Federal Trade Commission Acts solely to enhance eco- 
nomic efficiency. Based on a reappraisal of the relevant legislative histories, 
the author concludes that Congress’ primary goal in each instance was to 
prevent the formation of market power which could cause consumers to pay 
supracompetitive prices. This reflects an emphasis on wealth transfers as 
distinct from economic efficiency. The resolution of this issue will have a 
pivotal effect on the interpretation and application of the antitrust laws. 





COMMENTS 


THE CALIFORNIA ARTICLE 9 NO-DEFICIENCY RULE: 
UNDERMINING THE SECURED PARTY’S SECURITY 
By Norma Garrett Formanek 


In 1972, a California appellate court in Atlas Thrift Co. v. Horan held that a 
secured party was barred from recovering a deficiency judgment against the 
defaulting debtor if the secured party did not comply with section 9-504(3) 
of the Uniform Commercial Code, requiring notice of sale to the debtor and 
commercially reasonable conduct of the sale. This court-made rule has been 
followed by other California appellate courts but has not been reviewed by 
the California Supreme Court. This Comment first reviews the response of 
courts in other states to the UCC system of debtor remedies for secured 
party misbehavior. It then analyzes Adas Thrift in light of UCC policy and 
California precedent and argues that neither supports the case’s holding. 
The Comment concludes that barring the noncomplying secured party from 
obtaining a deficiency judgment is a punitive remedy contrary to the UCC’s 
policy of providing only compensatory damages. 


PARENS PATRIAE ACTIONS ON BEHALF OF INDIRECT PURCHAS- 
ERS: Do THEY SURVIVE ILLINOIS BRICK? 
By Susan Harriman 


In 1976, Congress passed the Hart-Scott-Rodino Antitrust Enforcement Act. 
This Act empowered state attorneys general to sue as parens patriae on be- 
half of citizens of their state to obtain monetary relief under section 4 of the 
Clayton Act for antitrust violations. A year later the Act appeared to have 
been emasculated by the United States Supreme Court in //inois Brick Co. v. 
Illinois, which barred monetary recovery by indirect purchasers under sec- 
tion 4 of the Clayton Act. This Comment argues that state attorneys general 
should be allowed to sue on behalf of indirect purchasers because the policy 
considerations that preoccupied the ///inois Brick Court were recognized and 
effectively addressed by Congress in its enactment of the Hart-Scott-Rodino 
Act. The Comment also argues that the legislative history of the Hart-Scott- 
Rodino Act, which clearly evinced a desire to compensate the ultimate con- 
sumer for injury caused by antitrust violations, should govern the interpreta- 
tion of the Act’s provisions. 


BOOK REVIEW 


TONY FREYER, HARMONY & DISSONANCE: THE SWIFT & ERIE 
CASES IN AMERICAN FEDERALISM 
By Herbert Hovenkamp 
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MANAGEMENT POWERS AND DuTIES UNDER CALIFORNIA’S 
COMMUNITY PROPERTY LAWS: RECOMMENDATIONS FOR 
REFORM 

By Carol S. Bruch 


In 1975, California adopted a system of equal management of control of 
community property. Few changes were made, however, to enhance the 
likelihood that this theoretical equality would in fact be carried out. This 
Article examines the practical issues that arise under California’s equal man- 
agement and control provisions and recommends changes in those provi- 
sions that will ensure equality of rights and responsibilities in practice as 
well as in theory. Recognizing the societal interests served by the preserva- 
tion of marriages and the need to prevent escalation of marital disputes, the 
Article also proposes remedies for spouses who wish to have property dis- 
putes resolved during as well as upon termination of marriage. 


FEDERAL PENSION BENEFITS: THE REACH OF PREEMPTION 
By Marsha N. Cohen 


This Article examines whether the law forbidding division of certain federal 
pension benefits between divorcing spouses appiies as well to the division of 
assets whose source may be traced to federal pension benefits theretofore 
received. After an examination of the Aisguierdo and McCarty decisions 
and four California court of appeal cases, the Article concludes that preemp- 
tion of division of received railroad retirement and social security benefits 
does not automatically follow from the decided cases. Recent legislation re- 
versing the McCarty decision will largely eliminate preemption of division 
of received military retired pay. The author believes that Congress should 
extend the reach of the legislation reversing McCarty to railroad retirement 
benefits and clarify the status of military retired pay already in hand: Con- 
gress also should assure that social security benefits are fully divisible under 
state law. The Article further discusses alternative bases for state jurisdic- 
tion over assets which might otherwise be considered nondivisible because of 
the federal preemption doctrine. 


SHARED APPRECIATION MORTGAGES 
By Ronald Friend 


Alternative mortgage instruments have become the rule, rather than the ex- 
ception, in modern real estate financing in both the commercial and residen- 
tial sectors. The departure of modern financing techniques from the 
traditional form raises a host of legal and practical questions. This Article 
examines issues that arise in conjunction with shared appreciation mortgage 
financing, though the discussion is also applicable to other alternative mort- 
gage instruments. Among the issues examined are those relating to usury, 
mortgagees’ right of redemption, securities law, income taxes, restraints on 
alienation, debt vs. equity, redlining, and others. 





COMMENTS 


THE LEGISLATIVE-ADJUDICATIVE DISTINCTION IN CALIFORNIA 
LAND USE REGULATION: A SUGGESTED RESPONSE TO ARNEL 
DEVELOPMENT Co. v. CITY OF COSTA MESA 

By Sara Reusch Levitan 


In Arnel Development Co. v. City of Costa Mesa, the California Supreme 
Court ruled that the label of a land use regulatory change determines 
whether it is legislative or adjudicative in character. Regardless of the size of 
the subject parcel or the number of landowners affected, a rezoning is legis- 
lative, while a permit or variance is adjudicative. This Comment describes 
California’s land use regulatory system and explains the procedural conse- 
quences of the legislative-adjudicative distinction within that system after 
Arnel. The Comment concludes that reliance on the label of a change to 
determine its character results in inadequate procedural safeguards in cases 
of small-scale rezonings, and suggests statutory modifications of the regula- 
tory system to afford greater procedural protections to persons whose prop- 
erty interests are substantially affected by rezonings. 


BELL Vv. INDUSTRIAL VANGAS: THE EMPLOYER-MANUFAC- 
TURER AND THE DILEMMA OF DUAL CAPACITY 
By Glen R. Olson 


This Comment considers the history of the exclusive remedy provision of the 
California workers’ compensation system and analyzes the recent California 
Supreme Court decision of Bell v. Industrial Vangas, in which a new prod- 
ucts liability exception to the exclusive remedy provision was declared. The 
result in Be// is seen as supporting the policies underlying products liability 
but overlooking the important policies underlying the workers’ compensa- 
tion system. The Comment concludes that the rights of injured workers and 


their employers would be better served by legislative changes in the workers’ 
compensation system than by the proliferation of exceptions such as the one 
developed by the Be// court. 


APPLICATION OF THE UNDUE BURDEN TEST TO MASS TRANS- 
PORTATION: PARALLEL OR PITFALL 
By Winston Peters 


Although Congress has passed several statutes mandating equal access to 
mass transportation for the physically handicapped, mainline transit systems 
for the most part remain inaccessible to this group. This Comment analyzes 
the legislative history of section 504 of the Rehabilitation Act of 1973 and 
other federal statutes enacted to guarantee equal access to mass transporta- 
tion, and discusses recent cases construing these provisions. The Comment 
concludes that modification of mainline transit systems need not constitute 
an “undue burden” as defined by the United States Supreme Court in South- 
eastern Community College v. Davis, and that local transit authorities have 
an affirmative obligation to make reasonable modifications of their systems 
to accommodate qualified handicapped individuals. 





COMMENTARY 


REFLECTIONS ON CONTRACT LAW AND DISTRIBUTIVE JUSTICE: 
A REPLY TO KRONMAN 
By William K. S. Wang 
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ELIMINATING THE “DEFECT” IN DESIGN STRICT PRODUCTS 
LIABILITY THEORY 
By John L. Diamond 


The twenty years since the introduction of the concept of strict products lia- 
bility have been marked by an analytic struggle within the courts as to what 
standards should govern the imposition of such liability in design defect 
cases. The struggle, which has focused on the effort to define “design defect” 
by incorporating both warranty and negligence theories, is reflected in sec- 
tion 402A of the Restatement (Second) of Torts. After examining the origins 
of strict products liability theory, this Article traces judicial efforts to deal 
with the theory and section 402A in California, New Jersey and Penn- 
sylvania. The Article argues that the struggle to define “design defect” is 
largely futile; the proper inquiry concerns the policy considerations underly- 
ing a reasoned system of strict liability and negligence. To this end, the Arti- 
cle makes a case for moving away from strict products liability theory as it 
has developed and back towards traditional strict liability theory. With the 
focus properly on foreseeability of injury and the spreading of risk, deserv- 
ing plaintiffs will be better compensated and potential defendants will be 
better able to prepare for liability. 


THE RELEVANCE OF STATISTICS TO PROVE DISCRIMINATION: A 
TYPOLOGY 


By Julia Lamber, Barbara Reskin and Terry Dworkin 


Substantial confusion exists among lawyers, litigants and the courts about 
how to identify and prove discrimination. The difficulty is primarily a result 
of the absence of a definition of discrimination in the federal civil rights 
statutes, and uncertainty as to what social policies the anti-discrimination 
statutes seek to accomodate. This Article provides an approach for identify- 
ing and proving discrimination through the use of statistical evidence. The 
Article begins by classifying discrimination cases into five basic types, based 
on the nature of the harm involved in each type of case. The Article then 
describes the potential uses of statistical evidence by each type of plaintiff 
and analyzes the probative value of statistical evidence in proving the vari- 
ous types of discrimination. The Article then concludes with the argument 
that statistics are of great practical value as evidence of discrimination. 


THE GUARANTEED STUDENT LOAN PROGRAM: Do LENDERS’ 
RisKs EXCEED THEIR REWARDS? 
By Timothy D. Naegele 
With the troubled economic conditions and skyrocketing educational costs 


of the 1970’s and 1980's, an increasing number of students have come to rely 
on the federally insured Guaranteed Student Loan Program established in 





1965. A concommitant effect of this greater student dependence has been 
the greater dependence of post-secondary schools on the availability of such 
loan monies to establish and maintain enrollment levels. The key to the 
GSLP is the willingness of private lenders to participate in the program. 
Such willingness is dependent on a balancing of the lenders’ risk and their 
expected rate of return from their GSLP investment. A large student default 
rate and the special allowance payments to lenders have combined to make 
the program much more costly than the Department of Education expected. 
This Article examines how the Department reacted to these events by reallo- 
cating the risk of the loans from the government to the lenders through 
changes in regulatory interpretation. The Article focuses on two major areas 
where the Department has changed its attitude: the payment of illegal in- 
ducements to lenders and the imposition of due diligence requirements for 
loan collection and default claims submission. After discussing the implica- 
tions of the Department’s treatment of lenders, the Article concludes that the 
new policies are misplaced and threaten the future of the GSLP; a change is 
necessary for the good of students and the educational community. 


COMMENTS 


NLRA PREEMPTION OF STATE WRONGFUL DISCHARGE CLAIMS 
By Alan J. Haus 


The potential federal preemption of state law causes of action for wrongful 
discharge brought by unionized employees has puzzled the courts in several 
states. This Comment argues that since few of these actions implicate NLRB 
jurisdiction, the major line of labor law preemption cases is not relevant to 
the problem. The Comment then argues for the application of cases from 
the less frequently litigated areas of labor law preemption. The Comment 
concludes that wrongful discharge actions which protect interests authorized 
by the NLRA should be preempted, while those state claims which protect 
interests not related to the NLRA should be sustained. 


PROPOSED REVISION OF I.R.C. § 1563(a)(2): A NEw DEFINI- 
TION FOR BROTHER-SISTER CONTROLLED GROUPS 
By Barbara Hunt Moldave 


A brother-sister controlled group exists where the stock of two or more cor- 
porations is held in sufficient quantity by the same small group of sharehold- 
ers such that the corporations can be operated as a single unit. The 
controlled group is then taxed as a single corporation. This Comment ar- 
gues that the current definition of a controlled group found in I.R.C. 
§ 1563(a)(2) is overinclusive in some respects, and underinclusive in others. 
The Comment discusses the problems raised by the current statute, and con- 
cludes with a proposal for a new statute aimed at resolving these deficiencies. 


PREEMPTION OF RECONCILABLE STATE REGULATION: FEDERAL 
BENEFIT SCHEMES V. STATE MARITAL PROPERTY LAW 
By James A. Riddle 


Federal preemption analysis determines the validity of state regulation that 
arguably conflicts with federal regulation. This Comment examines recent 
application of federal preemption analysis by the United States Supreme 
Court in Hisquierdo v. Hisquierdo, McCarty v. McCarty and Ridgway v. Ridg- 
way. Because these decisions involve state marital property law and various 
federal benefit schemes, they illustrate the Burger Court’s approach to the 





federal preemption of largely unrelated state regulation. The Comment con- 
cludes that where the goals of state and federal regulation differ, orthodox 
preemption doctrine should be modified to include an assessment of the rela- 
tive importance of the state and federal interests at stake if unintended shifts 
in regulatory power are to be avoided. 


BOOK REVIEW 


CURRENT LAW INDEX 
By Jon S. Schultz 
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AMERICAN LABOR LAW AND THE UNITED STATES SPACE 
SHUTTLE 


By Leo Kanowitz 


Potential labor law disputes in the National Aeronautics and Space Admin- 
istration’s space shuttle program pose unique problems. This Article dis- 
cusses several problems that might arise from both shuttle-related activities 
on Earth and shuttle activities in space: labor disputes between NASA and 
its own employees, third-party labor disputes adversely affecting shuttle op- 
erations, disputes arising from the planned private management of the shut- 
tle, and labor disputes on board the shuttle and on future space stations. In 
each of these cases the Article explores the extent to which the National 
Labor Relations Act, the Labor Management Relations Act, and other fed- 
eral labor laws are adequate to resolve the issues that may arise. The Article 


seeks to spur further analysis of these potential impediments to the shuttle 
program. 


THE MERCHANT OF SECTION 2-314: WHO NEEDs HIM? 
By Ingrid Michelsen Hillinger 


The Uniform Commercial Code’s section 2-314 determines whether the 
buyer or the seller must suffer the loss occasioned by unmerchantable goods: 
if the seller is a merchant, he assumes the loss; if the seller is not a merchant, 
the buyer assumes the loss. The Code, however, fails to provide any policy 
statement justifying its section 2-314 merchant distinction. This Article ex- 
amines and evaluates this distinction from a number of perspectives, includ- 
ing the Code’s three warranty provisions, its overall warranty philosophy, its 
remedy and disclaimer provisions, and its section 2-104 merchant definition. 
Particular attention is given the history of the Code’s drafting. The Article 
explores the historical connection linking seller status to seller responsibility 
for quality and analyzes the merchant restriction in terms of the public poli- 
cies underlying the creation of an implied warranty of merchantability. The 
Article concludes that section 2-314’s merchant distinction is inconsistent 
with the Code’s overall warranty scheme and philosophy, as well as with 
modern notions of unjust enrichment. The distinction is not a product of 
considered reasoning, but an atavistic remnant of our caveat emptor past 
and should be eliminated. 


COMMENTS 


FAME AND NOTORIETY IN DEFAMATION LITIGATION 
By James Corbelli 


Since the landmark decision of New York Times Co. v. Sullivan, the Supreme 
Court has struggled to strike a balance between the oft-conflicting interests 





in protecting individual reputations and first amendment freedoms of ex- 
pression and the press. In Gertz v. Robert Welch, Inc. , the Court developed a 
test that focuses on the status of the plaintiff as either a public or private 
figure. This Comment examines the development of the public figure status 
by the Court prior to Gertz, analyzes the Gertz decision in light of several 
leading first amendment theories, and evaluates the post-Gertz Supreme 
Court interpretations narrowing Gertz’s “limited-purpose” category. The 
Comment concludes that a broadly interpreted “all-purpose” category is not 
necessary to protect first amendment interests and poses a danger of unwar- 
ranted infringements on privacy rights. The Comment recommends that 
public figure status be determined based on the actual activities of the plain- 
tiff that gave rise to the defamatory comment, with only activities voluntarily 
placed before the public leading to first amendment protection. 


DISCHARGED EMPLOYEES: SHOULD THEY EVER HAVE ANTI- 
TRUST STANDING UNDER SECTION 4 OF THE CLAYTON ACT? 
By John A. MacKerron III 


The possibility of an employee discharged for refusing to cooperate in his 
employer’s antitrust violations being allowed standing to sue for treble dam- 
ages under section 4 of the Clayton Act presents a serious challenge to anti- 
trust standing doctrine. This difficulty was illustrated by two 1982 cases in 
which the Ninth Circuit, in Ostrofe v. H.S. Crocker Co. , allowed standing to 
such an employee and the Seventh Circuit, in Bichan v. Chemetron Corp., 
denied standing. This Comment traces the development of antitrust stand- 
ing doctrine in the circuits, the Supreme Court’s indirect impact on that doc- 
trine, and the Court’s introduction of the concept of antitrust injury. The 
Comment briefly looks at the treatment of employee-plaintiffs in section 4 
cases. The Comment then discusses and analyzes the Ostrofe decision, 
utilizing the Bichan decision as a contrast. The Comment criticizes the Os- 
trofe court for ignoring the per se distinction in its development of an un- 
wieldy antitrust standing test. The Comment concludes that the Ostrofe 
court reached the correct result, but should have done so by applying an 
enlightened target area test that includes the per se or non-ver se nature of 
the employer’s antitrust violation as a key factor in both its antitrust standing 
and antitrust injury analysis. 


ISSUES IN ASBESTOS LITIGATION 
By Gideon Mark 


Millions of American workers have been exposed to asbestos on the job, 
resulting in serious illness or death. These workers and their survivors have 
been denied adequate, equitable, and efficient compensation under present 
remedial systems. This Comment begins by discussing the medical aspects 
of asbestos exposure. The Comment then examines the currently available 
remedial systems, workers’ compensation and tort compensation. It then 
discusses the barriers to tort recovery: statutes of limitation, the state of the 
art defense, proof of causation, the government contract defense, and collat- 
eral estoppel. The Comment then analyzes the two current legislative re- 
sponses in the Senate and the House of Representatives, finding good 
features in each house’s bill. The Comment concludes that the only solution 
to the national problem of asbestos-related disease is the enactment of a fed- 
eral compensation law, based on a compromise bill, that would establish 
adequate minimum standards for a workers’ compensation program and 
would make this program the exclusive remedy for asbestos claimants. 





ENSURING DUE PROCESS IN ALIEN EXCLUSION PROCEEDINGS 
AFTER LANDON V. PLASENCIA 
By Alaine R. Parry 


In Landon v. Plasencia, the Supreme Court held that the admissibility of a 
returning resident alien may be determined in an exclusion hearing if the 
due process is afforded the alien. The Supreme Court did not, however, 
specify what process is “due” in such a hearing. This Comment begins by 
discussing the constitutional status of aliens and the re-entry doctrine devel- 
oped by the federal courts. The Comment then analyzes the Plasencia deci- 
sion itself. The Comment suggests, based on similar situations in which the 
question of due process was addressed, what procedural guidelines should be 
followed, including notice, burden of proof, confrontation and cross-exami- 
nation, self-incrimination, right to counsel, and appellate review. While rec- 
ommending that immigration judges and officials follow these guidelines 
until the Supreme Court fills the void left by Plasencia, the Comment con- 
cludes that legislative action is necessary to clarify the specific due process 
requirements that must be afforded the returning resident alien. 


COMMENTARY 


OF TAXES AND OTHER CASUALTIES 
By Joel S. Newman 


There are numerous “disasterous” scenarios that, in the absence of insur- 
ance, can be financially devastating to the taxpayer, and could be considered 
“casualty losses.” Not all have tax consequences, however, and only a lim- 
ited number give rise to a personal deduction under the Internal Revenue 
Code. This Commentary focuses on the rationale for the choices made in 
this regard by the drafters of the Code. The Commentary begins with a list 
of scenarios, each with a different tax result. Using the scenarios as hy- 
potheticals, the Commentary discusses the role of various tax concepts, such 
as “ability to pay,” voluntary versus involuntary causation, realization, re- 
pairs, and “sudden and unexpected,” in reaching these results under the cur- 
rent Code. Arguments, pro and con, are made on the issue of negligence as a 
factor, as well as the role of insurance. The Commentary concludes that the 
current statute is unfair and inadequate and offers a proposed statute, enti- 
tled “Deduction for Personal Casualty Expenditures,” to remedy these 
defects. 
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PUBLIC INTEREST LAW: A SYMPOSIUM 
ARTICLES 


IMPLYING RIGHTS OF ACTION FOR MINORITIES AND THE POOR 
THROUGH PRESUMPTIONS OF LEGISLATIVE INTENT 
By Stephen E. Ronfeldt 


If Congress does not provide an express cause of action when creating a 
statutory right, federal courts must imply a private right of action if plaintiffs 
are to obtain judicial relief. This Article argues that the Supreme Court’s 
restrictive legislative intent test for finding implied rights of action could ef- 
fectively eliminate implied rights of action, with harsh consequences for the 
poor and minorities. The Article analyzes the development of implied rights 
of action, identifies the concept of “presumption of enforceability,” and then 
examines the Court’s application of this concept. The Article argues that 
federal courts, rather than strictly construing the legislative intent test, 
should construe statutes creating rights for a special class, such as the poor or 
minorities, as creating a presumption of enforceability that allows the impli- 
cation of a private right of action. The Article also identifies a second con- 
cept, “presumption of exclusivity,” that may overcome the presumption of 
enforceability when the statute establishes a comprehensive remedial 
scheme. The Article concludes that in close cases in which the two presump- 
tions conflict, federal courts should imply a private right of action if doing so 
would further the congressional purposes underlying the statutory right. Al- 
ternatively, federal courts could require administrative resolution yet retain 
jurisdiction to review the administrative remedy. 


JUSTICE REHNQUIST AND CONSTITUTIONAL INTERPRETATION 
By John Denvir 


American constitutional theory faces a dilemma. The United States 
Supreme Court has decided a large number of cases that are intuitively 
“right,” but that cannot be justified under the orthodox theory of judicial 
review. Either the Court’s behavior or the orthodox theory will have to 
change. This Article argues that theory will yield to practice and that a new 
conception of constitutional interpretation will emerge. The Article first de- 
scribes the orthodox theory of judicial review, which rests on a strict con- 
struction of the constitutional text and the belief that the law is objectively 
determinable and can be separated from subjective moral values. The Arti- 
cle then discusses an emerging approach to constitutional interpretation, her- 
meneutics, which suggests that there is no single proper interpretation of the 
constitutional text, and that a judge’s interpretation will necessarily be based 
on his or her personal beliefs and ideals. This normative approach is subject 
only to the constraints of a search for truth, consistency, and logical analysis. 
The Article compiles the record of how one Justice, William Rehnquist, has 
interpreted the Constitution. The Article shows how the orthodox theory 





fails to explain Justice Rehnquist’s record, particularly in areas where he has 
taken an activist stance. His record can be explained by the hermeneutics 
theory, however, since it reflects normative theories of justice representing a 
social ideal not required by the constitutional text, ie. , the ideal of the “indi- 
vidualistic ethic.” This ideal is implemented by rewarding the successful 
competitor and frustrating paternalistic attempts by the state to temper the 
competitive process. Conceding some indeterminancy in the constitutional 
text may lead to politically conservative interpretations such as Justice 
Rehnquist’s, but it is no less supportive of different social ideals. A move 
from the orthodox theory to the new hermeneutic theory would actually 
favor public interest litigants by accentuating the normative element in judi- 
cial decisionmaking, and by removing questionable social practices from the 
protection of neutral legal terminology inspired by the orthodox theory of 
judicial review. Such a candid role for judicial review would serve our 
American democracy far better than cynical “textual” apologies. 


CALIFORNIA’S FAIR EMPLOYMENT AND HOusING ACT: A 
VIABLE STATE REMEDY FOR EMPLOYMENT DISCRIMINATION 
By Marjorie Gelb and JoAnne Frankfurt 


California passed its Fair Employment Practices Act in 1959, five years 
before the enactment of title VII of the Civil Rights Act of 1964. Although 
title VII was originally the broader law, substantive amendments to the state 
Act, coupled with progressive procedural changes expanding the power of 
the Fair Employment and Housing Commission, have caused the state sys- 
tem to fill gaps that developed under the federal scheme. This Article out- 
lines the history of the federal and California fair employment laws, and 
contrasts the substantive coverage of these laws, the administrative proce- 
dures that they utilize, and the relief that they make available. The Article 
compares the differing approaches taken under the federal and California 
legislation by the courts and agencies considering employment discrimina- 
tion claims and defenses, focusing on the substantive areas of comparable 
worth and compensation discrimination, discrimination based on marital 
status, and discrimination based on medical condition and physical handi- 
cap. The Article concludes that, while the analytical underpinnings of both 
the federal and California laws are similar, the California law provides 
broader substantive protection and greater procedural access to plaintiffs 
than does the federal law. 


TITLE VII DoEs Not PREEMPT STATE REGULATION OF PRIVATE 
CLUB EMPLOYMENT PRACTICES 
Fe ET TOT TUE Te Te TTT ETT eT Tree 1107 


Title VII, the employment discrimination title of the Civil Rights Act of 
1964, exempts private clubs from its coverage. Several states, however, have 
included private clubs under the coverage of their fair employment practices 
laws (FEP laws). This Article argues that the title VII exemption does not 
preempt such coverage by the FEP laws under the supremacy clause. The 
Article summarizes the preemption doctrine, and then focuses on the pre- 
emption provision of the 1964 Act found in title XI. The cases that have 
addressed this problem, especially those that have read the title VII exemp- 
tion into the Civil Rights Act of 1866 by implication, are found to be unper- 
suasive and inapposite. The Article concludes that the correct reading of the 
express language of the 1964 Act and the intent of the Act’s authors pre- 
cludes the conclusion that title VII preempts the states’ FEP laws. This re- 





sult is bolstered by analysis of title VII’s saving clause and by the absence of 
any exemption in the Age Discrimination in Employment Act of 1967. 


Excess CAPACITY: WHO GETS THE CHARGE FROM THE POWER 
PLANT? 
By Roger D. Colton 


One cause of skyrocketing electricity rates is the construction of more power 
plants than are needed to supply current demand. Public utility commis- 
sions are faced with the difficult question of who should pay for this “excess 
capacity”—the utility companies, through their investors, or the consumers, 
as ratepayers. This Article argues that consumers should not pay the entire 
cost of excess capacity. The Article begins by analyzing the two historic re- 
sponses to the problem, the “prudent management” and the “used and use- 
ful” theories. The Article then examines the contemporary responses to the 
excess capacity problem, which add the “shared risk” theory to the two 
traditional theories. The Article criticizes the prudent-management ap- 
proach as inadequate, and advocates the use of either the used-and-useful or 
shared-risk approaches. The Article concludes with a discussion of how to 
allocate excess capacity costs between utility company investors and con- 
sumers under both of the advocated approaches, thereby reaching the most 
equitable result for the parties involved. 


PRIVATE BAR DELIVERY OF CIVIL LEGAL SERVICES TO THE 
Poor: A DESIGN FoR A COMBINED PRIVATE ATTORNEY AND 
STAFFED OFFICE DELIVERY SYSTEM 

By Andrea J. Saltzman 


Since the advent of federally tunded civil legal services to the poor, there has 
been a debate over which is the better delivery system for those services—the 
staffed office delivery system or the private attorney (judicare) delivery sys- 
tem. This Article does not join that debate, but rather proposes a hybrid 
delivery system that combines elements of both the staffed office and judi- 
care systems. After an overview of the delivery system debate, the Article 
discusses the potential of a combined delivery system and presents a detailed 
design for such a system. The proposal includes a discussion of: type of 
panel; the scope of the private attorney component; the intake process, in- 
cluding eligibility determination, case approval, and case referral; payment 
of attorneys; and quality of service, including quality assurance and quality 
training techniques. The Article concludes that the implementation of such 
a combined delivery system could lead to the goal sought by both sides of 
the delivery system debate—effective and efficient civil legal services to the 
poor. 


COMMENTARY 


PUBLIC INTEREST PRACTICE IN PRACTICE: THE LAW AND 
REALITY 


By Anita P. Arriola and Sidney M. Wolinsky 


At its best, the practice of public interest law is exciting, stimulating, and 
intensely rewarding. At its worst, public interest practice is frustrating and 
fraught with institutional obstacles. Ironically, at a time when demand for 
public interest legal services is increasing, the supply of such services is de- 
creasing. This Commentary examines the roles of law schools, lawyers and 
bar associations, and government as contributors to this dilemma. The 





Commentary then discusses five representative cases of one public interest 
law firm, Public Advocates, Inc., to illustrate several problems facing public 
interest lawyers. The Commentary challenges law schools, bar associations, 
and the government to respond to the increased demand for public interest 
legal services by teaching, funding, and otherwise promoting the practice of 
public interest law. 


THE ROLE OF MEDIATION IN PUBLIC INTEREST DISPUTES 
By Barbara Ashley Phillips and Anthony C. Piazza 


The past two decades have seen a rapid increase in public interest litigation. 
However, in a time of decreased public funding, the survival of public inter- 
est law practice may depend on the availability of less costly alternatives to 
litigation. This Commentary suggests and explores one alternative: media- 
tion. The Commentary first describes the mediation process and its general 
contribution to dispute resolution, and then addresses the particular value of 
mediation in public interest disputes. The Commentary proposes incorpo- 
rating mediation into the public interest dispute resolution process, including 
judicial screening for cases ripe for mediation, and exploration by the fed- 
eral government of potential uses of mediation in disputes in which the gov- 
ernment is a party. 


COMMENTS 


WATER-QUALITY STANDARDS, MAXIMUM LOADS, AND THE 
CLEAN WATER ACT: THE NEED FOR JUDICIAL ENFORCEMENT 
By Lawrence S. Bazel 


The Clean Water Act of 1972 regulates the cleanliness of the nation’s waters 
by requiring federal and state pollution-control agencies to set water-quality 
standards and establish maximum loads. Confusion surrounds the require- 
ment for maximum loads and federal courts have declined to enforce it. 
This Comment first examines the history of the Clean Water Act of 1972, 
then discusses four cases in which courts have refused to enforce maximum 
load requirements. The Comment analyzes the procedural and substantive 
requirements of judicial enforcement of maximum loads, as well as the na- 
ture of the pollution involved. The Comment concludes that the courts have 
erred and that Congress intended maximum loads to be comprehensive 
cleanup plans for ensuring compliance with water-quality standards, and 
proposes rules for maximum loads that would aid in judicial enforcement of 
the Act. 


THE VOID-FOR-VAGUENESS DOCTRINE IN VILLAGE OF HOFF- 
MAN ESTATES V. THE FLIPSIDE, HOFFMAN ESTATES, INC.: 
REVISION OR MISAPPLICATION? 

By Mark A. Richard 


In an effort to combat the problem of drug abuse, local communities have 
enacted statutes or ordinances that prohibit or otherwise regulate the sale, 
manufacture, or possession of drug paraphenalia. In Village of Hoffman Es- 
tates v. The Flipside, Hoffman Estates, Inc. , the United States Supreme Court 
passed upon the validity of one such drug paraphenalia law and in so doing 
may have substantially limited a civil plaintiff's ability to challenge such a 
law on vagueness grounds. This Comment explores the Court’s vagueness 
analysis in Flipside. The Comment first outlines the provisions of the Village 
of Hoffman Estates ordinance and describes the difficulties The Flipside ex- 





perienced in determining what items were covered. The Comment then fo- 
cuses on the Court’s treatment of the vagueness issue, the ordinance’s 
“designed or marketed for use” terminology, and its constitutionality in view 
of the modern vagueness doctrine enunciated in Grayned v. Rockford. The 
Comment criticizes the Flipside Court’s application of the vagueness stan- 
dard and warns that it may represent a weakening of constitutional protec- 
tion from impermissibly vague legislation. 


THE APPLICATION OF CALIFORNIA RIPARIAN WATER RIGHTS 
DOCTRINE TO FEDERAL LANDS IN THE MONO LAKE BASIN 
By Richard P. Shanahan 


Although California courts have consistently held that riparian water rights 
do not attach to federal lands, the courts have failed to distinguish between 
federal lands in the public domain and federal lands withdrawn from the 
public domain or reserved for a particular purpose. This Comment first de- 
scribes water rights on federal lands and reviews California water rights doc- 
trine. The Comment then analyzes the California cases, which are based on 
a series of nineteenth century acts of Congress, that hold that no riparian 
rights attach to federal lands. The Comment argues that the effect of remov- 
ing lands from the public domain is to remove those lands from the opera- 
tion of those acts. The Comment concludes that the California cases are 
limited to public domain lands and that the federal government can there- 
fore assert riparian water rights on lands removed from the public domain. 
Finally, this analysis is applied to the withdrawn lands at Mono Lake to 
demonstrate how an assertion of riparian rights by the federal government 
could prevent or limit further diversion of water out of Mono Lake Basin. 
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MICHAEL A. REBELL & ARTHUR R. BLOCK, EDUCATIONAL 
POLICY MAKING AND THE COURTS: AN EMPIRICAL STUDY OF 
JUDICIAL ACTIVISM 

By David I. Levine 
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